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In 2005, Montgomery County District Attorney Bruce Castor learned that Andrea

Constand had reported that William Cosby had sexually assaulted her in 2004 at his
Cheltenham residence. Along with his top deputy prosecutor and experienced detectives,
District Attorney Castor thoroughly investigated Constand’s claim. In evaluating the
likelihood of a successful prosecution of Cosby, the district attorney foresaw difficulties
with Constand’s credibility as a witness based, in part, upon her decision not to file a
complaint promptly. D.A. Castor further determined that a prosecution would be
frustrated because there was no corroborating forensic evidence and because testimony
from other potential claimants against Cosby likely was inadmissible under governing
laws of evidence. The collective weight of these considerations led D.A. Castor to

conclude that, unless Cosby confessed, “there was insufficient credible and admissible



evidence upon which any charge against Mr. Cosby related to the Constand incident
could be proven beyond a reasonable doubt.”®

Seeking “some measure of justice” for Constand, D.A. Castor decided that the
Commonwealth would decline to prosecute Cosby for the incident involving Constand,
thereby allowing Cosby to be forced to testify in a subsequent civil action, under penalty
of perjury, without the benefit of his Fifth Amendment privilege against self-incrimination.?
Unable to invoke any right not to testify in the civil proceedings, Cosby relied upon the
district attorney’s declination and proceeded to provide four sworn depositions. During
those depositions, Cosby made several incriminating statements.

D.A. Castor’s successors did not feel bound by his decision, and decided to
prosecute Cosby notwithstanding that prior undertaking. The fruits of Cosby’s reliance
upon D.A. Castor’s decision—Cosby’s sworn inculpatory testimony—were then used by
D.A. Castor’s successors against Cosby at Cosby’s criminal trial. We granted allowance
of appeal to determine whether D.A. Castor's decision not to prosecute Cosby in
exchange for his testimony must be enforced against the Commonwealth.2

I. Factual and Procedural History

In the fall of 2002, Constand, a Canadian-born former professional basketball

player, was employed as the Director of Basketball Operations at Temple University. It

was in this capacity that Constand first met Cosby, who had close ties to, and was heavily

L Notes of Testimony (“N.T.”), Habeas Corpus Hearing, 2/2/2016, at 60.
2 Id. at 63.

3 As we discuss in more detail below, at Cosby’s trial, the trial court permitted the
Commonwealth to call five witnesses who testified that Cosby had engaged in similar
sexually abusive patterns with each of them. We granted allowance of appeal here as
well to consider the admissibility of that prior bad act evidence pursuant to Pa.R.E. 404(b).
However, because our decision on the Castor declination issue disposes of this appeal,
we do not address the Rule 404(b) claim.
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involved with, the university. That fall, she, along with a few other Temple administrators,
showed Cosby around the university’s then-recently renovated basketball facilities. Over
the course of several telephone conversations concerning the renovations, Cosby and
Constand developed a personal relationship.

Soon after this relationship began, Cosby invited Constand to his Cheltenham
residence. When Constand arrived, Cosby greeted her, escorted her to a room, and left
her alone to eat dinner and drink wine. Cosby later returned, sat next to Constand on a
couch, and placed his hand on her thigh. Constand was not bothered by Cosby’s
advance, even though it was the first time that any physical contact had occurred between
the two. Shortly thereafter, Constand left the residence.

As the personal nature of the relationship progressed, Cosby eventually met
Constand’s mother and sister, both of whom attended one of Cosby’s comedy
performances. Soon thereafter, Cosby invited Constand to return to his home for dinner.
Constand arrived at the residence and again ate alone, in the same room in which she
had eaten during her first visit. When Constand finished eating, Cosby approached and
sat next to her on the couch. At first, the two discussed Constand’s desire to work as a
sports broadcaster, but Cosby soon attempted physical contact. Cosby reached over to
Constand and attempted to unbutton her pants. When she leaned forward to prevent him
from doing so, Cosby immediately ceased his efforts. Constand believed that her actions
had communicated to Cosby clearly that she did not want to engage in a physical
relationship with him. She expected that no further incidents like this one would occur.

Toward the end of 2003, Cosby invited Constand to meet at the Foxwoods Casino
in Connecticut. Constand accepted the invitation and, once at the casino, dined with
Cosby and a casino employee, Tom Cantone. After dinner, Cantone walked Constand

to her hotel room. Cosby called Constand and asked her to meet him for dessert in his
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room. Constand agreed. When she arrived, she sat on the edge of Cosby’s bed as the
two discussed their customary topics: Temple athletics and sports broadcasting. Cosby
then reclined on the bed next to Constand. Eventually, he drifted off to sleep. After
remaining in Cosby’s room for a few minutes, Constand left and returned to her own room.
Constand interpreted Cosby’s actions as another sexual overture. Notwithstanding these
unwelcome advances, Constand still regarded Cosby as a mentor, remained grateful for
his career advice and assistance, and did not feel physically threatened or intimidated.*

Eventually, Constand decided to leave her job at Temple and return to Canada to
work as a masseuse. In January 2004, Constand went to Cosby’s Cheltenham residence
to discuss that decision. As on her previous visits to Cosby’s home, Constand entered
through the kitchen door. On this occasion, however, Constand noticed that Cosby
already had placed a glass of water and a glass of wine on the kitchen table. While she
sat at the table with Cosby and discussed her future, Constand initially chose not to
sample the wine because she had not yet eaten and did not want to consume alcohol on
an empty stomach. At Cosby’s insistence, however, Constand began to drink.

At one point, Constand rose to use the restroom. When she returned, Cosby was
standing next to the kitchen table with three blue pills in his hand. He reached out and
offered the pills to Constand, telling her that the pills were her “friends,” and that they
would “help take the edge off.” Constand took the pills from Cosby and swallowed them.
The two then sat back down and resumed their discussion of Constand’s planned
departure from Temple.

Constand soon began experiencing double vision. Her mouth became dry and

she slurred her speech. Although Constand could not immediately identify the source of

4 N.T., Trial, 4/13/2018, at 53, 55.
5 N.T., Trial, 4/13/2018, at 59-60.
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her sudden difficulties, she knew that something was wrong. Cosby tried to reassure her.
He told her that she had to relax. When Constand attempted to stand up, she needed
Cosby’s assistance to steady herself. Cosby guided her to a sofa in another room so that
she could lie down. Constand felt weak and was unable to talk. She started slipping out
of consciousness.

Moments later, Constand came to suddenly, finding Cosby sitting behind her on
the sofa. She remained unable to move or speak. With Constand physically incapable
of stopping Cosby or of telling him to stop, Cosby began fondling her breasts and
penetrating her vagina with his fingers. Cosby then took Constand’s hand and used it to
masturbate himself. At some point, Constand lost consciousness.

When Constand eventually awakened on Cosby’s couch in the early morning
hours, she discovered that her pants were unzipped and that her bra was raised and out
of place. Constand got up, adjusted her clothing, and prepared to leave the residence.
She found Cosby standing in a doorway, wearing a robe and slippers. Cosby told
Constand that there was a muffin and a cup of tea on a table for her. She took a sip of
the tea, broke off a piece of the muffin, and left.

After the January 2004 incident, Constand and Cosby continued to talk over the
telephone about issues involving Temple University athletics. In March of that year,
Coshy invited Constand to dinner at a Philadelphia restaurant. She accepted the
invitation in hopes of confronting Cosby about the January episode, but the two did not
discuss that matter during dinner. Afterward, Cosby invited Constand to his residence.
She agreed. Once there, Constand attempted to broach the subject by asking Cosby to
identify the pills that he had provided to her. She then tried to ask him why he took
advantage of her when she was under the influence of those pills. Cosby was evasive

and would not respond directly. Realizing that Cosby was not going to answer her
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guestions, Constand got up and left. She did not report to the authorities what Cosby had
done to her.

A few months later, Constand moved back to her native Canada. She spoke with
Cosby over the telephone, mostly about an upcoming Toronto performance that he had
scheduled. Cosby invited Constand and her family to the show, which especially excited
Constand’s mother, who had attended two of Cosby’s other performances and who
brought a gift for Cosby to the show.

Constand kept the January 2004 incident to herself for nearly a year, until one night
in January 2005, when she bolted awake crying and decided to call her mother for advice.
Initially, Constand’s mother could not talk because she was en route to work, but she
returned Constand’s call immediately upon arrival. During the call, Constand told her
mother that Cosby had sexually assaulted her approximately one year earlier. Together,
the two decided that the best course of action was to contact the Durham Regional Police
Department in Ontario, Canada, and to attempt to retain legal counsel in the United
States.

That night, Constand filed a police report with the Durham Regional Police
Department. Shortly thereafter, Constand called Cosby, but he did not answer his phone.
When Cosby returned the call the next day, both Constand and her mother were on the
line. Constand brought up the January 2004 incident and asked Cosby to identify the
three blue pills that he had given to her that night. Cosby apologized vaguely. As to the
pills, Cosby feigned ignorance, promising Constand that he would check the label on the
prescription bottle from which they came and relay that information to her.

Frustrated, Constand left the call, but her mother remained on the line and
continued to speak with Cosby. Cosby assured Constand’s mother that he did not have

sexual intercourse with Constand while she was incapacitated. Neither Constand nor her
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mother informed Cosby that Constand had filed a police report accusing him of sexual
assault.

Constand later telephoned Cosby again and, unbeknownst to Cosby, recorded the
conversation with a tape recorder that she had purchased. During this conversation,
Cosby offered to continue assisting Constand if she still desired to work in sports
broadcasting. He also indicated that he would pay for Constand to continue her
education. Cosby asked Constand to meet him in person to discuss these matters further,
and told her that he would have someone contact her to set up the meeting. As with the
previous call, Cosby again refused to identify the pills that he had provided to Constand
on the night of the alleged assault.

Within days of filing the police report, Constand received two telephone messages
from people associated with Cosby. The first message was from one of Cosby’s
assistants, calling on Cosby’s behalf to invite Constand and her mother to Cosby’s
upcoming performance in Miami, Florida. Constand called the representative back and
recorded the call. The representative asked for certain details about Constand and her
mother so that he could book flights and hotel rooms for them. Constand declined the
offer and did not provide the requested information. Constand then received a message
from one of Cosby’s attorneys, who stated that he was calling to discuss the creation of
a trust that Cosby wanted to set up in order to provide financial assistance for Constand’s
education. Constand never returned the attorney’s call.

In the meantime, the Durham Regional Police Department referred Constand’s
police report to the Philadelphia Police Department, which, in turn, referred it to the
Cheltenham Police Department in Montgomery County, where Cosby’s residence was

located. The case was assigned to Sergeant Richard Schaeffer, who worked in tandem
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with the Montgomery County Detective Bureau and the Montgomery County District
Attorney’s Office to investigate Constand’s allegation.

Sergeant Schaeffer first spoke with Constand by telephone on January 19, 2005.
According to Sergeant Schaeffer, Constand seemed nervous throughout this brief initial
interview. Thereafter, Constand traveled from Canada to Cheltenham to meet with the
investigating team in person. Because this was Constand’s first time meeting with law
enforcement personnel, she felt nervous and uncomfortable while discussing with them
the intimate nature of her allegations.

On January 24, 2005, then-Montgomery County District Attorney Bruce Castor
issued a press release informing the public that Cosby was under investigation for sexual
assault. Sergeant Schaeffer and other law enforcement officials interviewed Cosby in
New York City, utilizing a written question and answer format. Cosby was accompanied
by his attorneys, Walter M. Phillips, Esquire, and John P. Schmitt, Esquire. Cosby
reported that Constand had come to his home at least three times during their social and
romantic relationship. Cosby claimed that, on the night in question, Constand came to
his house complaining of an inability to sleep. Cosby stated that he told Constand that,
when he travels, he takes Benadryl, an antihistamine, which immediately makes him
drowsy. According to Cosby, he then handed Constand one-and-a-half Benadryl pills,
but did not tell her what they were.

Coshy recalled that, once Constand ingested the pills, they kissed and touched
each other on the couch. Cosby admitted that he touched Constand’s breasts and vagina,
but he insisted that she neither resisted nor told him to stop. Additionally, Cosby told the
investigators that he never removed his clothing and that Constand did not touch any part
of his body under his clothes. Cosby denied having sexual intercourse with Constand

and disclaimed any intent to do so that night. In fact, Cosby claimed that the two never
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had sexual intercourse on any occasion. Cosby admitted that he told Constand and her
mother that he would write down the name of the pills and provide them that information,
but he acknowledged that he never actually did so. After the interview—and without being
asked to do so—Cosby provided the police with pills, which laboratory testing confirmed
to be Benadryl.

In February 2005, then-District Attorney Castor reviewed Constand’s interviews
and Cosby’s written answers in order to assess the viability of a prosecution of Cosby.
The fact that Constand had failed to promptly file a complaint against Cosby troubled the
district attorney. In D.A. Castor’s view, such a delay diminished the reliability of any
recollections and undermined the investigators’ efforts to collect forensic evidence.
Moreover, D.A. Castor identified a number of inconsistences in Constand’s various
statements to investigators. After Cosby provided his written answers, police officers
searched his Cheltenham residence and found no evidence that, in their view, could be
used to confirm or corroborate Constand’s allegations. Following the search of Cosby’s
home, Constand was interviewed by police again. D.A. Castor noted that there were
inconsistences in that interview, which further impaired Constand’s credibility in his eyes.
He also learned that, before she contacted the police in Canada, Constand had contacted
civil attorneys in Philadelphia, likely for the purpose of pursuing financial compensation in
a lawsuit against Coshy.

Additionally, according to D.A. Castor, Constand’s behavior in the year since the
alleged assault complicated any effort to secure a conviction against Cosby. As
evidenced by the number of telephone calls that she recorded, Constand continued to
talk with Cosby on the phone, and she also continued to meet with him in person after
the incident. D.A. Castor found these recurring interactions between a complainant and

an alleged perpetrator to be atypical. D.A. Castor also reasoned that the recordings likely
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were illegal and included discussions that could be interpreted as attempts by Constand
and her mother to get Cosby to pay Constand so that she would not contact the
authorities. The totality of these circumstances ultimately led D.A. Castor to conclude
that “there was insufficient credible and admissible evidence upon which any charge
against [] Cosby related to the Constand incident could be proven beyond a reasonable
doubt.” N.T., 2/2/2016, at 60.

Having determined that a criminal trial likely could not be won, D.A. Castor
contemplated an alternative course of action that could place Constand on a path to some
form of justice. He decided that a civil lawsuit for money damages was her best option.
To aid Constand in that pursuit, “as the sovereign,” the district attorney “decided that [his
office] would not prosecute [] Cosby,” believing that his decision ultimately “would then
set off the chain of events that [he] thought as a Minister of Justice would gain some
justice for Andrea Constand.” Id. at 63-64. By removing the threat of a criminal
prosecution, D.A. Castor reasoned, Cosby would no longer be able in a civil lawsuit to
invoke his Fifth Amendment privilege against self-incrimination for fear that his statements
could later be used against him by the Commonwealth. Mr. Castor would later testify that

this was his intent:

The Fifth Amendment to the United States Constitution states that a person
may not be compelled to give evidence against themselves. So you can’t
subpoena somebody and make them testify that they did something
ilegal—or evidence that would lead someone to conclude they did
something illegal—on the threat of if you don’t answer, you’ll be subject to
sanctions because you’re under subpoena.

So the way you remove that from a witness is—if you want to, and what |
did in this case—is | made the decision as the sovereign that Mr. Cosby
would not be prosecuted no matter what. As a matter of law, that then made
it so that he could not take the Fifth Amendment ever as a matter of law.

So | have heard banter in the courtroom and in the press the term
“agreement,” but everybody has used the wrong word. | told [Cosby’s
attorney at the time, Walter] Phillips that | had decided that, because of
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defects in the case, that the case could not be won and that | was going to
make a public statement that we were not going to charge Mr. Cosby.

| told him that | was making it as the sovereign Commonwealth of
Pennsylvania and, in my legal opinion, that meant that Mr. Cosby would not
be allowed to take the Fifth Amendment in the subsequent civil suit that
Andrea Constand’s lawyers had told us they wanted to bring.

[Attorney] Phillips agreed with me that that is, in fact, the law of
Pennsylvania and of the United States and agreed that if Cosby was
subpoenaed, he would be required to testify.

But those two things were not connected one to the other. Mr. Coshy was
not getting prosecuted at all ever as far as | was concerned. And my belief
was that, as the Commonwealth and the representative of the sovereign,
that | had the power to make such a statement and that, by doing so, as a
matter of law Mr. Cosby would be unable to assert the Fifth Amendment in
a civil deposition.

[Attorney] Phillips, a lawyer of vastly more experience even than me—and

| had 20 years on the job by that point—agreed with my legal assessment.

And he said that he would communicate that to the lawyers who were

representing Mr. Cosby in the pending civil suit.
Id. at 64-66. Recalling his thought process at the time, the former district attorney further
emphasized that it was “absolutely” his intent to remove “for all time” the possibility of
prosecution, because “the ability to take the Fifth Amendment is also for all time removed.”
Id. at 67.

Consistent with his discussion with Attorney Phillips, D.A. Castor issued another

press release, this time informing the public that he had decided not to prosecute Cosby.

The press release stated, in full:

Montgomery County District Attorney Bruce L. Castor, Jr. has announced
that a joint investigation by his office and the Cheltenham Township Police
Department into allegations against actor and comic Bill Cosby is
concluded. Cosby maintains a residence in Cheltenham Township,
Montgomery County.

A 31 year old female, a former employee of the Athletic Department of
Temple University complained to detectives that Cosby touched her
inappropriately during a visit to his home in January of 2004. The woman
reported the allegation to police in her native Canada on January 13, 2005.

[J-100-2020] - 11



Canadian authorities, in turn, referred the complaint to Philadelphia Police.
Philadelphia forwarded the complaint to Cheltenham Police. The District
Attorney’s Office became involved at the request of the Cheltenham Chief
of Police John Norris.

Everyone involved in this matter cooperated with investigators including the
complainant and Mr. Cosby. The level of cooperation has helped the
investigation proceed smoothly and efficiently. The District Attorney
commends all parties for their assistance.

The District Attorney has reviewed the statements of the parties involved,
those of all withesses who might have first hand knowledge of the alleged
incident including family, friends and co-workers of the complainant, and
professional acquaintances and employees of Mr. Cosby. Detectives
searched Mr. Cosby’s Cheltenham home for potential evidence.
Investigators further provided District Attorney Castor with phone records
and other items that might have evidentiary value. Lastly, the District
Attorney reviewed statements from other persons claiming that Mr. Cosby
behaved inappropriately with them on prior occasions. However, the
detectives could find no instance in Mr. Cosby’s past where anyone
complained to law enforcement of conduct, which would constitute a
criminal offense.

After reviewing the above and consulting with County and Cheltenham
detectives, the District Attorney finds insufficient, credible, and admissible
evidence exists upon which any charge against Mr. Cosby could be
sustained beyond a reasonable doubt. In making this finding, the District
Attorney has analyzed the facts in relation to the elements of any applicable
offenses, including whether Mr. Cosby possessed the requisite criminal
intent. In addition, District Attorney Castor applied the Rules of Evidence
governing whether or not evidence is admissible. Evidence may be
inadmissible if it is too remote in time to be considered legally relevant or if
it was illegally obtained pursuant to Pennsylvania law. After this analysis,
the District Attorney concludes that a conviction under the circumstances of
this case would be unattainable. As such, District Attorney Castor declines
to authorize the filing of criminal charges in connection with this matter.

Because a civil action with a much lower standard for proof is possible, the
District Attorney renders no opinion concerning the credibility of any party
involved so as to not contribute to the publicity and taint prospective jurors.
The District Attorney does not intend to expound publicly on the details of
his decision for fear that his opinions and analysis might be given undue
weight by jurors in any contemplated civil action. District Attorney Castor
cautions all parties to this matter that he will reconsider this decision should
the need arise. Much exists in this investigation that could be used (by
others) to portray persons on both sides of the issue in a less than flattering
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light. The District Attorney encourages the parties to resolve their dispute
from this point forward with a minimum of rhetoric.

Press Release, 2/17/2005; N.T., 2/2/2016, Exh. D-4.

D.A. Castor did not communicate to Constand or her counsel his decision to
permanently forego prosecuting Cosby. In fact, Constand did not learn of the decision
until a reporter appeared at one of her civil attorney’s offices later that evening. With the
resolution of her allegations removed from the criminal courts, Constand turned to the
civil realm. On March 8, 2015, less than one month after the district attorney’s press
release, Constand filed a lawsuit against Cosby in the United States District Court for the
Eastern District of Pennsylvania.®

During discovery in that lawsuit, Cosby sat for four depositions. Cosby’s attorney
for the civil proceedings, John Schmitt, had learned about the non-prosecution decision
from Cosby’s criminal counsel, Walter Phillips. From the perspective of Cosby’s
attorneys, the district attorney’s decision legally deprived Cosby of any right or ability to
invoke the Fifth Amendment. Accordingly, not once during the four depositions did Cosby
invoke the Fifth Amendment or even mention it. During one deposition, Attorney Schmitt
advised Cosby not to answer certain questions pertaining to Constand, but he did not
specifically invoke the Fifth Amendment.” Nor did Cosby claim the protections of the Fifth
Amendment when asked about other alleged victims of his sexual abuse, presumably
because he believed that he no longer retained that privilege. In fact, no one involved
with either side of the civil suit indicated on the record a belief that Cosby could be
prosecuted in the future. D.A. Castor's decision was not included in any written

stipulations, nor was it reduced to writing.

6 See Constand v. Cosby, Docket No. 2:05-cv-01099-ER.

! Constand’s attorneys subsequently filed a motion to compel Cosby to answer.
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At deposition, Cosby testified that he developed a romantic interest in Constand
as soon as he met her, but did not reveal his feelings. He acknowledged that he always
initiated the in-person meetings and visits to his home. He also stated that he engaged
in consensual sexual activity with Constand on three occasions, including the January
2004 incident.

Throughout the depositions, Cosby identified the pills that he provided to Constand
in 2004 as Benadryl. Cosby claimed to know the effects of Benadryl well, as he frequently
took two of the pills to help himself fall asleep. Thus, when Constand arrived at his house
on the night in question stressed, tense, and having difficulty sleeping, Cosby decided to
give her three half-pills of Benadryl to help her relax. According to Cosby, Constand took
the pills without asking what they were, and he did not volunteer that information to her.

Cosbhy explained that, after fifteen or twenty minutes, he suggested that they move
from the kitchen to the living room, where Constand met him after going to the restroom.
Cosby testified that Constand sat next to him on the couch and they began kissing and
touching each other. According to Cosby, they laid together on the couch while he
touched her breasts and inserted his fingers into her vagina. Afterwards, Cosby told her
to try to get some sleep, and then he went upstairs to his bedroom. He came back
downstairs two hours later to find Constand awake. He then escorted her to the kitchen
where they had a muffin and tea.

Cosby was questioned about his telephone conversations with Constand’s mother.
Cosby admitted that he told Constand and her mother that he would write down the name
of the pills that he gave her and then send it to them, but that he failed to do so. He further
explained that he would not admit what the pills were over the phone with Constand and
her mother because he did not want Constand’s mother to think that he was a perverted

old man who had drugged her daughter. He also noted that he had suspected that the
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phone calls were being recorded. Although he did not believe that Constand was making
these allegations in an attempt to get money from him, Cosby explained that, after
Constand and her mother confronted him, he offered to pay for her education and asked
his attorney to commence discussions regarding setting up a trust for that purpose.
Cosby admitted that it would be in his best interests if the public believed that Constand
had consented to the encounter, and that he believed he would suffer financial
consequences if the public believed that he had drugged and assaulted her.

Notably, during his depositions, Cosby confessed that, in the past, he had provided
Quaaludes®—not Benadryl—to other women with whom he wanted to have sexual
intercourse.

Eventually, Constand settled her civil suit with Cosby for $3.38 million.® Initially,
the terms of the settlement and the records of the case, including Cosby’s depositions,
were sealed. However, following a media request, the federal judge who presided over
the civil suit unsealed the records in 2015.

By that point, then-D.A. Castor had moved on from the district attorney’s office and
was serving as a Montgomery County Commissioner. He was succeeded as district
attorney by his former first assistant, Risa Vetri Ferman, Esquire.!® Despite her
predecessor’s decision not to prosecute Cosby, upon release of the civil records, District

Attorney Ferman reopened the criminal investigation of Constand’s allegations. Then-

8 “‘Quaalude” is a brand name for methaqualone, a central nervous system
depressant that was a popular recreational drug from the 1960s through the 1980s, until
the federal government classified methaqualone as a controlled substance.

9 Constand also received $20,000 from American Media, Inc., which was a party to
the lawsuit as a result of an interview that Cosby gave to the National Enquirer about
Constand’s allegations.

10 D.A Ferman, now Judge Ferman, was subsequently elected to a seat on the Court
of Common Pleas of Montgomery County.
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First Assistant District Attorney Kevin R. Steele!! was present during the initial stages of
the newly-revived investigation and participated in early discussions with Cosby’s new
lawyers, Brian J. McMonagle, Esquire, and Patrick J. O’'Conner, Esquire.

On September 23, 2015, upon learning that D.A. Ferman had reopened the case,
former D.A. Castor sent her an email, to which he attached his February 17, 2005 press

release, stating the following:

Dear Risa,

| certainly know better than to believe what | read in the newspaper, and |
have witnessed first hand your legal acumen. So you almost certainly know
this already. I’'m writing to you just in case you might have forgotten what
we did with Cosby back in 2005. Attached is my opinion from then.

Once we decided that the chances of prevailing in a criminal case were too
remote to make an arrest, | concluded that the best way to achieve justice
was to create an atmosphere where [Constand] would have the best chance
of prevailing in a civil suit against Cosby. With the agreement of [Attorney]
Phillips and [Constand’s] lawyers, | wrote the attached as the ONLY
comment | would make while the civil case was pending. Again, with the
agreement of the defense lawyer and [Constand’s] lawyers, | intentionally
and specifically bound the Commonwealth that there would be no state
prosecution of Cosby in order to remove from him the ability to claim his
Fifth Amendment protection against self-incrimination, thus forcing him to
sit for a deposition under oath. [Attorney Phillips] was speaking for Cosby’s
side at the time, but he was in contact with Cosby’s civil lawyers who did
not deal with me directly that | recall. | only discovered today that [Attorney
Phillips] had died. Butthose lawyers representing [Constand] civilly, whose
names | did not remember until | saw them in recent media accounts, were
part of this agreement because they wanted to make Cosby testify. |
believed at the time that they thought making him testify would solidify their
civil case, but the only way to do that was for us (the Commonwealth) to
promise not to prosecute him. So in effect, that is what | did. | never made
an important decision without discussing it with you during your tenure as
First Assistant.

Knowing the above, | can see no possibility that Cosby’s deposition could
be used in a state criminal case, because | would have to testify as to what
happened, and the deposition would be subject to suppression. | cannot

11 Mr. Steele has since been elected District Attorney of Montgomery County.
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believe any state judge would allow that deposition into evidence, nor
anything derived therefrom. In fact, that was the specific intent of all parties
involved including the Commonwealth and the plaintiff’s lawyers. Knowing
this, unless you can make out a case without that deposition and without
anything the deposition led you to, | think Cosby would have an action
against the County and maybe even against you personally. That is why |
have publically suggested looking for lies in the deposition as an alternative
now that we have learned of all these other victims we did not know about
at the time we had made the go, no-go decision on arresting Cosby. |
publically suggested that the DA in California might try a common plan
scheme or design case using [Constand’s] case as part of the res gestae in
their case. Because | knew Montgomery County could not prosecute Cosby
for a sexual offense, if the deposition was needed to do so. But | thought
the DA in California might have a shot because | would not have the power
to bind another state’s prosecutor.

Some of this, of course, is my opinion and using Cosby’s deposition in the
CA case, might be a stretch, but one thing is fact: the Commonwealth,
defense, and civil plaintiff's lawyers were all in the agreement that the
attached decision from me stripped Cosby of this Fifth Amendment privilege
against self-incrimination, forcing him to be deposed. That led to Cosbhy
paying [Constand] a lot of money, a large percentage of which went to her
lawyers on a contingent fee basis. In my opinion, those facts will render
Cosby’s deposition inadmissible in any prosecution in Montgomery County
for the incident that occurred in January 2004 in Cheltenham Township.

Bruce

N.T., 2/2/2016, Exh. D-5.

Replying by letter, D.A. Ferman asserted that, despite the public press release,
this was the first she had learned about a binding understanding between the
Commonwealth and Cosby. She requested a copy of any written agreement not to

prosecute Coshy. D.A. Castor replied with the following email:

The attached Press Release is the written determination that we would not
prosecute Cosby. That was what the lawyers for [Constand] wanted and |
agreed. The reason | agreed and the plaintiff’'s lawyers wanted it in writing
is so that Cosby could not take the 5th Amendment to avoid being deposed
or testifying. A sound strategy to employ. That meant to all involved,
including Cosby’s lawyer at the time, Mr. Phillips, that what Cosby said in
the civil litigation could not be used against him in a criminal prosecution for
the event we had him under investigation for in early 2005. | signed the
press release for precisely this reason, at the request of [Constand’s]
counsel, and with the acquiescence of Cosby’s counsel, with full and
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complete intent to bind the Commonwealth that anything Cosby said in the
civil case could not be used against him, thereby forcing him to be deposed
and perhaps testify in a civil trial without him having the ability to “take the
5th.” | decided to create the best possible environment for [Constand] to
prevail and be compensated. By signing my name as District Attorney and
issuing the attached, | was “signing off” on the Commonwealth not being
able to use anything Cosby said in the civil case against him in a criminal
prosecution, because | was stating the Commonwealth will not bring a case
against Cosby for this incident based upon then-available evidence in order
to help [Constand] prevail in her civil action. Evidently, that strategy worked.

The attached, which was on letterhead and signed by me as District
Attorney, the concept approved by [Constand’s] lawyers was a “written
declaration” from the Attorney for the Commonwealth there would be no
prosecution based on anything Cosby said in the civil action. Naturally, if a
prosecution could be made out without using what Cosby said, or anything
derived from what Cosby said, | believed then and continue to believe that
a prosecution is not precluded.

Id., Exh. D-7.

Despite her predecessor’s concerns, D.A. Ferman and the investigators pressed
forward, reopening the criminal case against Cosby. Members of the prosecutorial team
traveled to Canada and met with Constand, asking her to cooperate with their efforts to
prosecute Cosby, even though she had specifically agreed not to do so as part of the civil
settlement. Investigators also began to identify, locate, and interview other women that
had claimed to have been assaulted by Cosby.

Nearly a decade after D.A. Castor’s public decision not to prosecute Cosby, the
Commonwealth charged Cosby with three counts of aggravated indecent assault'?
stemming from the January 2004 incident with Constand in Cosby’s Cheltenham

residence. On January 11, 2016, Cosby filed a petition for a writ of habeas corpus®®

12 By this time, Mr. Steele had replaced Judge Ferman as District Attorney. See 18
Pa.C.S. 8§ 3125(a)(1), (a)(4), and (a)(5).

13 Cosby styled the petition as a “Petition for Writ of Habeas Corpus and Motion to
Disqualify the Montgomery County District Attorney’s Office.” The trial court treated the
omnibus motion as three separate motions: (1) a motion to dismiss the charges based
upon the alleged non-prosecution agreement; (2) a motion to dismiss the charges based
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seeking, inter alia, dismissal of the charges based upon the former D.A. Castor’s
purported promise—made in his representative capacity on behalf of the
Commonwealth—that Cosby would not be prosecuted. The Commonwealth filed a
response to the motion, to which Cosby replied.

From February 2-3, 2016, the trial court conducted hearings on Cosby’s habeas
petition, which it ultimately denied. Later, in its Pa.R.A.P. 1925(a) opinion, the trial court
explained that “the only conclusion that was apparent” from the record “was that no
agreement or promise not to prosecute ever existed, only the exercise of prosecutorial
discretion.” Tr. Ct. Op. (“T.C.0O.”), 5/14/2019, at 62. In support of this conclusion, the trial
court provided a lengthy summary of what it found to be the pertinent facts developed at
the habeas corpus hearing. Because our analysis in this case focuses upon the trial

court’s interpretation of those testimonies, we reproduce that court’s synopsis here:

On January 24, 2005, then District Attorney Bruce L. Castor, Jr., issued a
signed press release announcing an investigation into Ms. Constand’s
allegations. Mr. Castor testified that as the District Attorney in 2005, he
oversaw the investigation into Ms. Constand’s allegations. Ms. Ferman
supervised the investigation along with County Detective Richard Peffall
and Detective Richard Schaffer of Cheltenham. Mr. Castor testified that “I
assigned who | thought were our best people to the case. And | took an
active role as District Attorney because | thought | owed it to Canada to
show that, in America, we will investigate allegations against celebrities.”

Mr. Castor testified that Ms. Constand went to the Canadian police almost
exactly one year after the alleged assault and that the case was ultimately
referred to Montgomery County. The lack of a prompt complaint was
significant to Mr. Castor in terms of Ms. Constand’s credibility and in terms
of law enforcement’s ability to collect physical evidence. He also placed
significance on the fact that Ms. Constand told the Canadian authorities that
she contacted a lawyer in Philadelphia prior to speaking with them. He also
reviewed Ms. Constand’s statements to police. Mr. Castor felt that there
were inconsistences in her statements. Mr. Castor did not recall press
quotes attributed to him calling the case “weak” at a 2005 press conference.

upon pre-arrest delay; and (3) a motion to disqualify the Montgomery County District
Attorney’s Office.
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Likewise, he did not recall the specific statement, “[ijn Pennsylvania we
charged people for criminal conduct. We don’t charge people with making
a mistake or doing something foolish;” however, he indicated that it is a true
statement.

As part of the 2005 investigation, [Cosby] gave a full statement to law
enforcement and his Pennsylvania and New York homes were searched.
[Cosby] was accompanied by counsel and did not invoke the Fifth
Amendment at any time during the statement. After [Cosby’s] interview,
Ms. Constand was interviewed a second time. Mr. Castor never personally
met with Ms. Constand. Following that interview of Ms. Constand, Mr.
Castor spoke to [Cosby’s] attorney Walter M. Phillips, Jr. Mr. Phillips told
Mr. Castor that during the year between the assault and the report, Ms.
Constand had multiple phone contacts with [Cosby]. Mr. Phillips was also
concerned that Ms. Constand had recorded phone calls with [Cosby]. Mr.
Phillips told Mr. Castor that if he obtained the phone records and the
recorded calls he would conclude that Ms. Constand and her mother were
attempting was to get money from [Cosby] so they would not go to the
police. While he did not necessarily agree with the conclusions Mr. Phillips
thought would be drawn from the records, Mr. Castor directed the police to
obtain the records. Mr. Castor's recollection was that there was an
“‘inordinate number of [phone] contacts” between [Cosby] and Ms. Constand
after the assault. He also confirmed the existence of at least two “wire
interceptions,” which he did not believe would be admissible.

As part of the 2005 investigation, allegations made by other women were
also investigated. Mr. Castor delegated that investigation to Ms. Ferman.
He testified that he determined that, in his opinion, these allegations were
unreliable.

Following approximately one month of investigation, Mr. Castor concluded
that “there was insufficient credible and admissible evidenced upon which
any charge against Mr. Cosby related to the Constand incident could be
proven beyond a reasonable doubt.” He testified that he could either leave
the case open at that point or definitively close the case to allow a civil case.
He did not believe there was a chance that the criminal case could get any
better. He believed Ms. Constand’s actions created a credibility issue that
could not be overcome.

* * *

Mr. Castor further indicated, “Mr. Phillips never agreed to anything in
exchange for Mr. Cosby not being prosecuted.” Mr. Castor testified that he
told Mr. Philips of his legal assessment and then told Ms. Ferman of the
analysis and directed her to contact Constand’s attorneys. He testified that
she was to contact the attorneys to let them know that “Cosby was not going
to be prosecuted and that the purpose for that was that | wanted to create
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the atmosphere or the legal conditions such that Mr. Cosby would never be
allowed to assert the Fifth Amendment in the civil case.” He testified that
she did not come back to him with any objection from Ms. Constand’s
attorneys and that any objection from Ms. Constand’s attorneys would not
have mattered anyway. He later testified that he did not have any specific
recollection of discussing his legal analysis with Ms. Ferman, but would be
surprised if he did not.

Mr. Castor testified that he could not recall any other case where he made
this type of binding legal analysis in Montgomery County. He testified that
in a half dozen cases during his tenure in the District Attorney’s office,
someone would attempt to assert the Fifth Amendment in a preexisting civil
case. The judge in that case would then call Mr. Castor to determine if he
intended to prosecute the person asserting the privilege. He could confirm
that he did not and the claim of privilege would be denied. Mr. Castor was
unable to name a case in which this happened.

After making his decision not to prosecute, Mr. Castor personally issued a
second, signed press release on February 17, 2005. Mr. Castor testified
that he signed the press release at the request of Ms. Constand’s attorneys
in order to bind the Commonwealth so it “would be evidence that they could
show to a civil judge that Cosby is not getting prosecuted.” The press
release stated, “After reviewing the above and consulting with County and
Cheltenham Detectives, the District Attorney finds insufficient, credible and
admissible evidence exists upon which any charge against Mr. Cosby could
be sustained beyond a reasonable doubt.” Mr. Castor testified that this
language made it absolute that [Cosby] would never be prosecuted, “[s]o |
used the present tense, [exists], . . . So I’'m making it absolute. | said |
found that there was no evidence—there was insufficient credible and
admissible evidence in existence upon which any charge against [Cosby]
could be sustained. And the use of ‘exists’ and ‘could’ | meant to be
absolute.”

The press release specifically cautioned the parties that the decision could
be revisited, “District Attorney Castor cautions all parties to this matter that
he will reconsider this decision should the need arise.” He testified that
inclusion of this sentence, warning that the decision could be revisited, in
the paragraph about a civil case and the use of the word “this,” was intended
to make clear that it applied to the civil case and not to the prosecution. Mr.
Castor testified that this sentence was meant to advise the parties that if
they criticized his decision, he would contact the media and explain that Ms.
Constand’s actions damaged her credibility, which would severely hamper
her civil case. He testified that once he was certain a prosecution was not
viable “| operated under the certainty that a civil suit was coming and set up
the dominoes to fall in such a way that Mr. Cosby would be required to
testify.” He included the language “much exists in this investigation that
could be used by others to portray persons on both sides of the issue in a
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less than flattering light,” as a threat to Ms. Constand and her attorneys
should they attack his office. In a 2016 Philadelphia Inquirer article, in
reference to this same sentence, Castor stated, “I put in there that if any
evidence surfaced that was admissible | would revisit the issue. And
evidently, that is what the D.A. is doing.” He testified that he remembered
making that statement but that it referred to the possibility of a prosecution
based on other victims in Montgomery County or perjury.

He testified that the press release was intended for three audiences, the
media, the greater legal community, and the litigants. He testified about
what meaning he hoped that each audience would glean from the press
release. He did not intend for any of the three groups to understand the
entirety of what he meant. The media was to understand only that [Cosby]
would not be arrested. Lawyers would parse every word and understand
that he was saying there was enough evidence to arrest [Cosby] but that
Mr. Castor thought the evidence was not credible or admissible. The third
audience was the litigants, and they were to understand that they did not
want to damage the civil case. He then stated that the litigants would
understand the entirety of the press release, the legal community most of it
and the press little of it.

Mr. Castor testified that in November of 2014 he was contacted by the
media as a result of a joke a comedian made about [Cosby]. Again, in the
summer of 2015 after the civil depositions were released, media
approached Mr. Castor. He testified that he told every reporter that he
spoke to in this time frame that the reason he had declined the charges was
to strip Mr. Cosby of his Fifth Amendment privilege. He testified that he did
not learn the investigation had been reopened until he read in the paper that
[Cosby] was arrested in December 2015, but there was media speculation
in September 2015 that an arrest might be imminent.

On September 23, 2015, apparently in response to this media speculation,
unprompted and unsolicited, Mr. Castor sent an email to then District
Attorney Risa Vetri Ferman. His email indicated, in pertinent part,

I’m writing you just in case you might have forgotten what we
did with Cosby back in 2005. . . Once we decided that the
chances of prevailing in a criminal case were too remote to
make an arrest, | concluded that the best way to achieve
justice was to create an atmosphere where [Constand] would
have the best chance of prevailing in a civil suit against Cosby.
With the agreement of [Attorney Phillips] and [Constand’s]
lawyer, | wrote the attached [press release] as the ONLY
comment | would make while the civil case was pending.
Again, with the agreement of the defense lawyer and
[Constand’s] lawyers, | intentionally and specifically bound the
Commonwealth that there would be no state prosecution of
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Cosby in order to remove from him the ability to claim his Fifth
Amendment protection against self-incrimination, thus forcing
him to sit for a deposition under oath. . . . But those lawyers
representing [Constand] civilly . . . were part of this agreement
because they wanted to make Cosby testify. | believed at the
time that they thought making him testify would solidify their
civil case, but the only way to do that was for us (the
Commonwealth) to promise not to prosecute him. So in effect,
that is what | did. | never made an important decision without
discussing it with you during your tenure as First Assistant.

* * *

[B]ut one thing is fact. The Commonwealth, defense and civil
plaintiff's lawyers were all in agreement that the attached
decision from me stripped Cosby of his Fifth Amendment
privilege against self-incrimination forcing him to be deposed.

He indicated in his email that he learned Mr. Phillips had died on the date
of his email. The email also suggested that the deposition might be subject
to suppression.

Ms. Ferman responded to Mr. Castor's email by letter of September 25,
2015, requesting a copy of the “written declaration” indicating that [Cosby]
would not be prosecuted. In her letter, Ms. Ferman indicated that “[t]he first
| heard of such a binding agreement was your email sent this past
Wednesday. The first | heard of a written declaration documenting the
agreement not to prosecute was authored on 9/24/15 and published today
by Margaret Gibbons of the Intelligencer. ... We have been in contact with
counsel for both Mr. Cosby and Ms. Constand and neither has provided us
with any information about such an agreement.”

Mr. Castor responded by email. His email indicated,

The attached Press Release is the written determination that
we would not prosecute Cosby. That was what the lawyers
for the plaintiffs wanted and | agreed. The reason | agreed
and the plaintiff’'s wanted it in writing was so Cosby could not
take the 5" Amendment to avoid being deposed or
testifying. . . . That meant to all involved, including Cosby’s
lawyer at the time, Mr. Phillips, that what Cosby said in the
civil litigation could not be used against him in a criminal
prosecution for the event we had him under investigation for
in early 2005. | signed the press release for precisely this
reason, at the request of Plaintiff's counsel, and with the
acquiescence of Cosby’s counsel, with full and complete
intent to bind the Commonwealth that anything Cosby said in
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the civil case could not be used against him, thereby forcing
him to be deposed and perhaps testify in a civil trial without
the ability to “take the 5. | decided to create the best
possible environment for the Plaintiff to prevail and be
compensated. By signing my name as District Attorney and
issuing the attached, | was “signing off’” on the Commonwealth
not being able to use anything Cosby said in the civil case
against him in a criminal prosecution, because | was stating
the Commonwealth will not bring a case against Cosby for the
incident based on the then-available evidence in order to help
the Plaintiff prevail in her civil action . . . [n]aturally, if a
prosecution could be made out without using what Cosby
said, or anything derived from what Cosby said, | believed
then and continue to believe that a prosecution is not
precluded.

Mr. Castor testified that he intended to confer transactional immunity upon
[Cosby] and that his power to do so as the sovereign was derived from
common law not from the statutes of Pennsylvania. In his final email to Ms.
Ferman, Mr. Castor stated, “I never agreed we would not prosecute Cosby.”

As noted, Ms. Constand’s civil attorneys also testified at the hearing.
Dolores Troiani, Esq. testified that during the 2005 investigation, she had
no contact with the District Attorney’s office and limited contact with the
Cheltenham Police Department. Bebe Kivitz, Esq. testified that during the
2005 investigation she had limited contact with then-First Assistant District
Attorney Ferman. The possibility of a civil suit was never discussed with
anyone from the Commonwealth or anyone representing [Cosby] during the
criminal investigation. At no time did anyone from Cheltenham Police, or
the District Attorney’s Office, convey to Ms. Troiani, or Ms. Kivitz, that
[Cosby] would never be prosecuted. They learned that the criminal case
was declined from a reporter who came to Ms. Troiani’s office in the evening
of February 17, 2005 seeking comment about what Bruce Castor had done.
The reporter informed her that Mr. Castor had issued a press release in
which he declined prosecution. Ms. Troiani had not receive any prior
notification of the decision not to prosecute.

Ms. Constand and her attorneys did not request a declaration from Mr.
Castor that [Cosby] would not be prosecuted. Ms. Troiani testified that if
[Cosby] attempted to invoke the Fifth Amendment during his civil
depositions they would have filed a motion and he would have likely been
precluded since he had given a statement to police. If he was permitted to
assert a Fifth Amendment privilege, they would have been entitled to an
adverse inference jury instruction. Additionally, if [Cosby] asserted the Fifth
Amendment, Ms. Constand’s version of the story would have been the only
version for the jury to consider. Ms. Constand and her counsel had no
reason to request immunity. At no time during the civil suit did Ms. Troiani
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receive any information in discovery or from [Cosby’s] attorneys indicating
that [Cosby] could never be prosecuted.

Ms. Troiani testified that she understood the press release to say that Mr.
Castor was not prosecuting at that time but if additional information arose,
he would change his mind. She did not take the language, “District Attorney
Castor cautions all parties to this matter that he will reconsider this decision
should the need arise,” to be a threat not to speak publicly. She continued
to speak to the press; Mr. Castor did not retaliate.

Ms. Troiani was present for [Cosby’s] depositions. At no point during the
depositions was there any mention of an agreement or promise not to
prosecute. In her experience, such a promise would have been put on the
record at the civil depositions. She testified that during the four days of
depositions, [Cosby] was not cooperative and the depositions were
extremely contentious. Ms. Troiani had to file motions to compel [Cosby’s]
answers. [Cosby’s] refusal to answer questions related to Ms. Constand’s
allegations formed the basis of a motion to compel. When Ms. Troiani
attempted to question [Cosby] about the allegations, [Cosby’s] attorneys
sought to have his statement to police read into the record in lieu of cross
examination.

Ms. Troiani testified that one of the initial provisions [Cosby] wanted in the
civil settlement was a release from criminal liability. [Cosby’s civil attorney
Patrick] O’Conner’s letter to Ms. Ferman does not dispute this fact. [Cosby]
and his attorneys also requested that Ms. Troiani agree to destroy her file,
she refused. Eventually, the parties agreed on the language that Ms.
Constand would not initiate any criminal complaint. The first Ms. Troiani
heard of a promise not to prosecute was in 2015. The first Ms. Kivitz learned
of the purported promise was in a 2014 newspaper article.

John P. Schmitt, Esq., testified that he has represented [Cosby] since 1983.
In the early 1990s, he became [Cosby’s] general counsel. In 2005, when
he became aware of the instant allegations, he retained criminal counsel,
William Phillips, Esq., on [Cosby’s] behalf. Mr. Phillips dealt directly with
the prosecutor’s office and would then discuss all matters with Mr. Schmitt.
[Cosby’s] January 2005 interview took place at Mr. Schmitt’s office. Both
Mr. Schmitt and Mr. Phillips were present for the interview. Numerous
guestions were asked the answers to which could lead to criminal charges.
At no time during his statement to police did [Cosby] invoke the Fifth
Amendment or refuse to answer questions. Mr. Schmitt testified that he had
interviewed [Cosby] prior to his statement and was not concerned about his
answers. Within weeks of the interview, the District Attorney declined to
bring a prosecution. Mr. Schmitt testified that Mr. Phillips told him that the
decision was an irrevocable commitment that District Attorney Castor was
not going to prosecute [Cosby]. He received a copy of the press release.
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On March 8, 2005, Ms. Constand filed her civil suit and Mr. Schmitt retained
Patrick O’Conner, Esq., as civil counsel. Mr. Schmitt participated in the civil
case. [Cosby] sat for four days of depositions. Mr. Schmitt testified that
[Cosby] did not invoke the Fifth Amendment in those depositions and that
he would not have let him sit for the depositions if he knew the criminal case
could be reopened.

He testified that generally he does try to get agreements on [Cosby’s] behalf
in writing. During this time period, Mr. Schmitt was involved in written
negotiations with the National Enquirer. He testified that he relied on the
press release, Mr. Castor’s word and Mr. Phillips’ assurances that what Mr.
Castor did was sufficient. Mr. Schmitt did not personally speak to Mr. Castor
or get the assurance in writing. During the depositions, Mr. O’Conner
objected to numerous questions. At the time of the depositions, Mr. Schmitt,
through his negotiations with the National Enquirer, learned that there were
Jane Doe witnesses making allegations against [Cosby]. [Cosby] did not
assert a Fifth Amendment privilege when asked about these other women.
Mr. Schmitt testified that he had not formed an opinion as to whether Mr.
Castor’s press release would cover that testimony.

Mr. Schmitt testified that during negotiations of the settlement agreement
there were references to a criminal case. The settlement agreement
indicated that Ms. Constand would not initiate a criminal case against Mr.
Cosby. Mr. Schmitt did not come forward when he learned the District
Attorney’s office re-opened the case in 2015.

T.C.O. at 47-61 (cleaned up).

Notably, when District Attorney Castor decided not to prosecute Cosby, he
“absolutely” intended to remove “for all time” the possibility of prosecution, because “the
ability to take the Fifth Amendment is also for all time removed.” N.T., 2/2/2016, at 67.
The trial court sought clarification from Mr. Castor about his statement in his second email
to D.A. Ferman that he still believed that a prosecution was permissible as long as
Cosby’s depositions were not used in such proceedings. Former D.A. Castor explained
to the court that he meant that a prosecution may be available only if other victims were
discovered, with charges related only to those victims, and without the use of Cosby’s
depositions in the Constand matter. Specifically, former D.A. Castor stated that what he
was “trying to convey to Mrs. Ferman [was that his] binding of the Commonwealth not to

prosecute Cosby was not for any crime in Montgomery County for all time. It was only
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for the sexual assault crime in the Constand case.” N.T., 2/2/2016, at 224-25. He
continued, “[s]o if they had evidence that some of these other women had been sexually
assaulted at Cosby’s home in Cheltenham, then | thought they could go ahead with the
prosecution of that other case with some other victim, so long as they realized they could
not use the Constand deposition and anything derived therefrom.” Id.

As noted, the trial court denied the motion, finding that then-D.A. Castor never, in
fact, reached an agreement with Cosby, or even promised Cosby that the Commonwealth
would not prosecute him for assaulting Constand. T.C.O. at 62. Instead, the trial court
considered the interaction between the former district attorney and Cosby to be an
incomplete and unauthorized contemplation of transactional immunity. The trial court
found no authority for the “proposition that a prosecutor may unilaterally confer
transactional immunity through a declaration as the sovereign.” Id. Rather, the court
noted, such immunity can be conferred only upon strict compliance with Pennsylvania’s

immunity statute, which is codified at 42 Pa.C.S. § 5947.14 Per the terms of the statute,

14 The immunity statute provides, in relevant part:

(a) General rule.--Immunity orders shall be available under this section in
all proceedings before:

(1) Courts.

* * *

(b) Request and issuance.--The Attorney General or a district attorney
may request an immunity order from any judge of a designated court, and
that judge shall issue such an order, when in the judgment of the Attorney
General or district attorney:

(1) the testimony or other information from a withess may be
necessary to the public interest; and

(2) a witness has refused or is likely to refuse to testify or provide
other information on the basis of his privilege against self-
incrimination.
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permission from a court is a prerequisite to any offer of transactional immunity. See id.
§ 5947(b) (“The Attorney General or a district attorney may request an immunity order
from any judge of a designated court.”). Because D.A. Castor did not seek such
permission, and instead acted of his own volition, the trial court concluded that any
purported immunity offer was defective, and thus invalid. Consequently, according to the
trial court, the “press release, signed or not, was legally insufficient to form the basis of
an enforceable promise not to prosecute.” T.C.O. at 62.

The trial court also found that “Mr. Castor’s testimony about what he did and how
he did it was equivocal at best.” Id. at 63. The court deemed the former district attorney’s
characterization of his decision-making and intent to be inconsistent, inasmuch as he
testified at times that he intended transactional immunity, while asserting at other times
that he intended use and derivative-use immunity. The trial court specifically credited
Attorney Troiani’s statements that she never requested that Cosby be provided with

immunity and that she did not specifically agree to any such offer.

(c) Order to testify.--Whenever a witness refuses, on the basis of his
privilege against self-incrimination, to testify or provide other information in
a proceeding specified in subsection (a), and the person presiding at such
proceeding communicates to the withess an immunity order, that witness
may not refuse to testify based on his privilege against self-incrimination.

(d) Limitation on use.--No testimony or other information compelled under
an immunity order, or any information directly or indirectly derived from such
testimony or other information, may be used against a witness in any
criminal case, except that such information may be used:

(1) in a prosecution under 18 Pa.C.S. § 4902 (relating to perjury) or
under 18 Pa.C.S. § 4903 (relating to false swearing);

(2) in a contempt proceeding for failure to comply with an immunity
order; or

(3) as evidence, where otherwise admissible, in any proceeding
where the witness is not a criminal defendant.

42 Pa.C.S. § 5947(a)-(d).
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As further support for the view that no agreement was reached, nor any promise
extended, the trial court noted that, in his initial statement to police, which was voluntarily
provided and not under oath, Cosby did not invoke his Fifth Amendment rights. Instead,
Cosby presented a narrative of a consensual sexual encounter with Constand, which he
asserted again later in his depositions. “Thus,” the trial court explained, “there was
nothing to indicate that [Cosby’s] cooperation would cease if a civil case were filed.” Id.
at 65. Since Cosby previously had discussed the incident without invoking his right to
remain silent, the court found no reason to believe that Cosby subsequently would do so
in a civil case so as to necessitate the remedy that the former district attorney purported
to provide in anticipation of that litigation.

The trial court further held that, even if there was a purported grant of immunity,
Cosby could not insist upon its enforcement based upon the contractual theory of
promissory estoppel, because “any reliance on a press release as a grant of immunity
was unreasonable.” Id. Specifically, the court noted that Cosby was represented at all
times by a competent team of attorneys, but none of them “obtained [D.A.] Castor’s
promise in writing or memorialized it in any way.” Id. at 65-66. The failure to demand
written documentation was evidence that no promise not to prosecute was ever extended.
For these reasons, the trial court found no legal basis to estop the Commonwealth from
prosecuting Cosby.

Cosbhy filed a notice of appeal and a petition for review with the Superior Court. In
response to the filings, the Superior Court temporarily stayed the proceedings below.
However, upon a motion by the Commonwealth, the Superior Court quashed the appeal
and lifted the stay. This Court likewise rejected Cosby’s pre-trial efforts to appeal the
adverse rulings, denying his petition for allowance of appeal, his petition for review, and

his emergency petition for a stay of the proceedings.
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On May 24, 2016, following a preliminary hearing, all of Cosby’s charges were held
for trial. Thereafter, Cosby filed a number of pretrial motions, including a petition for a
writ of habeas corpus, a motion to dismiss the charges on due process grounds, and,
most pertinent here, a “Motion to Suppress the Contents of his Deposition Testimony and
Any Evidence Derived therefrom on the Basis that the District Attorney’s Promise not to
Prosecute Him Induced Him to Waive his Fifth Amendment Right Against Self-
Incrimination.” After holding a hearing on the suppression motion, at which no new
testimony was taken, the trial court again concluded that former District Attorney Castor’s
testimony was equivocal, credited the testimony of Constand’s attorneys, and found that
no promise or agreement not to prosecute existed. Having so determined, the court
discerned “no [c]onstitutional barrier to the use of [Cosby’s] civil deposition testimony”
against him at trial, and it denied the suppression motion.'> Later, the Commonwealth
would introduce portions of Cosby’s deposition testimony against Cosby, including his
admissions to using Quaaludes during sexual encounters with women in the past.

On September 6, 2016, the Commonwealth filed a “Motion to Introduce Evidence
of Other Bad Acts of the Defendant,” which Cosby opposed by written response. The
Commonwealth sought to introduce evidence and testimony from other women who
alleged that Cosby had sexually assaulted them, instances that could not be prosecuted
due to the lapse of applicable statutes of limitations. On February 24, 2017, the trial court
granted the Commonwealth’s motion, but permitted only one of these alleged past victims
to testify at Cosby’s trial.

On December 30, 2016, Cosby filed a motion seeking a change in venue or venire.

The trial court kept the case in Montgomery County, but agreed that the jury should be

15 T.C.O. at 72 (quoting Findings of Fact, Conclusions of Law and Order Sur
Defendant’s Motion to Suppress Evidence Pursuant to Pa.R.Crim.P. 581(l), 12/5/2016,
at b).
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selected from a different county. Thus, Cosby’s jury was selected from residents of
Allegheny County, and trial commenced. On June 17, 2017, after seven days of
deliberation, the jury announced that it could not reach a unanimous verdict. The trial
court dismissed the jury and declared a mistrial.

Ahead of the second trial, the Commonwealth filed a motion seeking to introduce
the testimony of a number of additional women who offered to testify about Cosby’s prior
acts of sexual abuse. Generally, the women averred that, in the 1980s, each had an
encounter with Cosby that involved either alcohol, drugs, or both, that each became
intoxicated or incapacitated after consuming those substances, and that Cosby engaged
in some type of unwanted sexual contact with each of them while they were unable to
resist. The dates of the conduct that formed the basis of these allegations ranged from
1982 to 1989, approximately fifteen to twenty-two years before the incident involving
Constand. Again, Cosby opposed the motion. Following oral argument, and despite
there being no change in circumstances other than the first jury’s inability to reach a
unanimous verdict, the trial court granted the Commonwealth’s motion in part, increasing
the number of prior bad acts witnesses allowed at trial from one to five. The selection of
the five witnesses from a pool of at least nineteen women was left entirely to the
Commonwealth.

The Commonwealth selected, and introduced testimony at Cosby’s second trial
from, the following women:

Janice Baker-Kinney. In 1982, Baker-Kinney worked at a Harrah’s Casino in
Reno, Nevada. During that year, a friend invited her to a party that, unbeknownst to her,
was being held at a temporary residence used by Cosby in Reno. At the time, Baker-
Kinney was twenty-four years old; Cosby was forty-five. When Baker-Kinney arrived at

the residence, she realized that there actually was no party, at least as she understood
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the term. Besides Cosby, Baker-Kinney and her friend were the only people there. Coshy
gave Baker-Kinney a beer and a pill, which she believed may have been a Quaalude. A
short time later, Cosby gave her a second pill. She took both voluntarily, after which she
became dizzy and passed out. When she awakened, she was on a couch in another
room. Her shirt was unbuttoned and her pants were unzipped. Cosby approached and
sat next to her. Cosby then leaned her against his chest. He fondled her breasts and her
vagina. Still intoxicated, Baker-Kinney followed Cosby to an upstairs bedroom. She had
no memory of what happened after entering the bedroom until the following morning,
when she woke up naked next to Cosby, who also was naked. Although she could not
remember for sure, Baker-Kinney believed that they had had sex. She dressed and left.

Janice Dickinson. Also in 1982, Janice Dickinson met Cosby. She was twenty-
seven years old. Dickinson was an aspiring model, and Cosby contacted her modeling
agency to arrange a meeting. Supposedly, Cosby wanted to mentor Dickinson. Along
with her agent, Dickinson met with Cosby. Sometime later, while she was on a modeling
job, Cosby called her and offered to fly her to Lake Tahoe. There, Dickinson met with
Cosby’s musical director and practiced her vocal skills. At dinner that night, Cosby arrived
and met with Dickinson, who was drinking wine. Dickinson mentioned that she was
suffering from menstrual cramps. Cosby provided her with a pill to help relieve the
discomfort. The musical director eventually left, and Cosby offered to discuss Dickinson’s
career in his hotel room. She agreed and accompanied him there. When they got to the
room, Cosby put on a robe and made a phone call. Dickinson felt lightheaded and had
trouble speaking. Cosby got off the phone, climbed on top of Dickinson, and had sexual
intercourse with her. Dickinson stated that she was unable to move and that she passed

out soon after Cosby had finished. When she woke up the next morning, she did not
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recall how she had arrived at Cosby’s room. She was naked from the waist down, had
semen on her legs, and felt pain in her anus.

Heidi Thomas: In 1984, Heidi Thomas was twenty-seven years old, and Cosby
was forty-six. Thomas wanted to be an actress and a model. Her agent told her that
Cosby was looking to mentor a promising young talent. Eventually, Cosby invited
Thomas to Reno for some personal acting lessons. Thomas believed that she would be
staying at a hotel, but, when she got to Reno, a car took her to a ranch house where
Cosby was staying. Cosby arranged a room in the house for her. When they were the
only two people left in the house, Cosby asked Thomas to audition for him by pretending
to be an intoxicated person, which she explained to Cosby would be a challenge for her
because she had never been intoxicated. Cosby asked how she could play such a role
without ever having had that experience. So, he gave her some wine. Thomas drank
only a little of the wine before becoming extremely intoxicated. She faded in and out of
consciousness. At one point she came to on a bed only to find Cosby forcing his penis
into her mouth. She passed out and awoke later feeling sick.

Chelan Lasha. Lasha met Cosby in 1986, while she was working as an actress
and model. She was only seventeen years old. Cosby was forty-eight. Cosby called her
at her home, and later visited her there. Lasha then sent him modeling shots and spoke
with him a number of times on the phone about her career. Cosby invited her to meet
him in Las Vegas, where, he told her, someone would take better pictures of her. He
implied that she could get a role on “The Cosby Show.” Enticed by the prospect, Lasha
went to Las Vegas. As promised, once there, someone took pictures of her. Someone
else gave her a massage. Eventually, Lasha was alone with Cosby. He gave her a blue
pill, which he said was an antihistamine that would help with a cold from which she was

suffering. Cosby also provided her with a shot of liquor. Because Lasha trusted Cosby,
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she voluntarily consumed both the alcohol and the pill. Cosby then gave her a second
shot and led her to a couch. Lasha began to feel intoxicated. Lasha was unable to move
on her own, and Cosby helped her to the bed. Cosby laid next to her, pinched her breasts,
and rubbed his genitals against her leg until she felt something warm on her leg. Lasha
woke up the next day wearing only a robe.

Maud Lise-Lotte Lublin. When Cosby met Lublin in 1989, he was fifty-two years
old, and she was twenty-three. Lublin also was an aspiring model and actress. Lublin’s
agent informed her that Cosby wanted to meet her. Soon after, Lublin met with Cosby,
who told her that he would refer her to a modeling agency in New York City. Cosby then
started to call her regularly. Lublin considered Cosby to be a mentor and a father figure.
Once, Cosby invited her to his hotel, where they talked about improvisation. Cosby
poured her a shot of liquor and told her to drink it. Not normally a drinker, Lublin initially
declined the shot. When Cosby insisted, she drank it. He poured her another shot, and
again strongly encouraged her to drink it. Because she trusted him, Lublin drank the
second shot as well. She quickly felt dizzy and unstable, and was unable to stand on her
own. Cosby asked her to sit between his legs and lean against his chest. He stroked her
hair and talked, but she could not hear his words. She could not move or get up. She
awoke two days later at her home, with no idea how she got there.

The trial court rejected Cosby’s arguments that the introduction of testimonies from
the five prior bad acts witnesses violated his due process rights, and that the incidents
were too remote in time and too dissimilar to have probative value, let alone probative
value sufficient to overcome the unduly prejudicial impact of such evidence. The court
noted that prior bad acts evidence generally cannot be used to establish a criminal
propensity or to prove that the defendant acted in conformity with the past acts, but that

such evidence can be used to show motive, opportunity, intent, preparation, plan,
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knowledge, identity, or absence of mistake or accident, so long as the probative value of
the evidence outweighs its prejudicial effect.'® The court then determined that the
testimony of the five prior bad act withesses—and the deposition testimony pertaining to
the prior use of Quaaludes—was admissible to demonstrate Cosby’s common plan,
scheme, or design. The trial court reasoned that the similarity and distinctiveness of the
crimes bore a logical connection to Constand’s allegations, and amounted to a “signature
of the same perpetrator.”’ Comparing the past and present allegations, the court noted
that each woman was substantially younger than Cosby and physically fit; that Cosby
initiated the contact with each woman, primarily though her employment; that each
woman came to trust Cosby and view him as a friend or mentor; that each woman

accepted an invitation to a place that Cosby controlled; that each woman consumed a

16 T.C.0. 96-97 (citing Pa.R.E. 404(b)). Rule 404 provides, in relevant part:
(a) Character Evidence.

(1) Prohibited Uses. Evidence of a person’s character or character
trait is not admissible to prove that on a particular occasion the
person acted in accordance with the character or trait.

* * *

(b) Crimes, Wrongs or Other Acts.

(1) Prohibited Uses. Evidence of a crime, wrong, or other act is not
admissible to prove a person’s character in order to show that on a
particular occasion the person acted in accordance with the
character.

(2) Permitted Uses. This evidence may be admissible for another
purpose, such as proving motive, opportunity, intent, preparation,
plan, knowledge, identity, absence of mistake, or lack of accident. In
a criminal case this evidence is admissible only if the probative value
of the evidence outweighs its potential for unfair prejudice.

Pa.R.E. 404(b)(1)-(2).

17 Id. at 97 (quoting Commonwealth v. Tyson, 119 A.3d 353, 358-59 (Pa. Super.
2015) (en banc)).
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drink or a pill, often at Cosby’s insistence; that each woman became incapacitated and
unable to consent to sexual contact; and that Cosby sexually assaulted each woman
while each was under the influence of the intoxicant. Id. at 103-04. These “chilling
similarities,” the court explained, rendered Cosby’s actions “so distinctive as to become
a signature,” and therefore the evidence was admissible to demonstrate a common plan,
scheme, or design. Id. at 104.

The court further determined that the prior bad acts evidence was admissible to
demonstrate that Cosby’s actions were not the result of mistake or accident. The court
relied in large part upon then-Chief Justice Saylor's concurrence in Commonwealth v.
Hicks, 156 A.3d 1114 (Pa. 2017), which suggested the “doctrine of chances” as another
“theory of logical relevance that does not depend on an impermissible inference of bad
character, and which is most greatly suited to disproof of accident or mistake.” 1d. at 1131
(Saylor, C.J., concurring). The trial court reasoned that the purpose of the evidence was
not to demonstrate that Cosby behaved in conformity with a criminal propensity, but rather
to “establish the objective improbability of so many accidents befalling the defendant or
the defendant becoming innocently enmeshed in suspicious circumstances so
frequently.” 1d. at 1133 (Saylor, C.J., concurring). The court noted that there was no
dispute that a sexual encounter between Cosby and Constand had occurred; the
contested issue was Constand’s consent. The prior bad acts evidence, therefore, was
“relevant to show a lack of mistake, namely, that [Cosby] could not have possibly believed
that [] Constand consented to the digital penetration as well as his intent in administering
an intoxicant.” T.C.O at 108. Similarly, with regard to the “doctrine of chances,” the court
opined that the fact that nineteen women were proffered as Rule 404(b) witnesses “lends
[sic] to the conclusion that [Cosby] found himself in this situation more frequently than the

general population.” Id. Accordingly, “the fact that numerous other women recounted the
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same or similar story, further supports the admissibility of this evidence under the doctrine
of chances.” Id.

The trial court recognized that the alleged assaults upon the prior bad acts
witnesses were remote in time, but it explained that remoteness “is but one factor that the
court should consider.” 1d. at 97. The court reasoned that the distance in time between
the prior acts and the incident involving Constand was “inversely proportional to the
similarity of the other crimes or acts.” Id. (citing Tyson, 119 A.3d at 359). Stated more
simply, the “more similar the crimes, the less significant the length of time that has
passed.” ld.at 98 (citing Commonwealth v. Luktisch, 680 A.2d 877 (Pa. Super. 1996)).
The court noted that, while there was a significant temporal gap between the prior
incidents and Constand’s case, the alleged assaults involving the prior bad acts withesses
occurred relatively close in time to each other. Thus, “[w]hen taken together,” the court
explained, “the sequential nature of the acts coupled with their nearly identical similarities
renders the lapse of time unimportant.” Id. at 109.

To be unfairly prejudicial, the trial court emphasized, the proffered evidence must
be “unfair,” and must have a “tendency to suggest decision on an improper basis or to
divert the jury’s attention away from its duty of weighing the evidence impartially.” 1d. at
100 (quoting Pa.R.E. 403 cmt). Evidence “will not be prohibited merely because it is
harmful to the defendant,” and a court “is not required to sanitize the trial to eliminate all
unpleasant facts.” Id. at 100-01 (quoting Commonwealth v. Conte, 198 A.3d 1169, 1180-
81 (Pa. Super. 2018)). For the trial court, the aforementioned similarities between
Constand’s claim and that of the other alleged victims weighed in favor of admissibility,
particularly because the court believed that the Commonwealth had a “substantial need”
for the evidence. Id. at 109. “Where the parties agreed that the digital penetration

occurred, the evidence of other acts was necessary to rebut [Cosby’s] characterization of
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the assault as a consensual encounter.” Id. “Furthermore,” the court opined, “Ms.
Constand did not report the assault until approximately one year later, further supporting
the Commonwealth’s need for the evidence.” Id. at 110. With regard to the prejudicial
impact of the evidence, the court suggested that it had sufficiently mitigated any potential
prejudice when it limited the number of withesses who could testify (at the second trial)
to just five of the nineteen witnesses that the Commonwealth requested. Id. The court
noted that it found all nineteen witness’ testimony to be relevant and admissible, but
limited the number to five so as to mitigate the prejudice to Cosby. The court added that
it gave cautionary instructions on the permissible use of this evidence, designed so as to
limit its prejudicial impact. Id. at 110-11.

Finally, the trial court rejected Cosby’s challenge to the admissibility of the contents
of his deposition testimony to the extent that it concerned his use of Quaaludes in decades
past. The court opined that Cosby’s “own words about his use and knowledge of drugs
with a depressant effect was relevant to show his intent and motive in giving a depressant
to [] Constand.” Id. at 115. Because the evidence demonstrated Cosby’s knowledge of
the effects of drugs such as Quaaludes, the court reasoned, Cosby “either knew
[Constand] was unconscious, or recklessly disregarded the risk that she could be.” Id.
As with the Rule 404(b) witnesses, the court found that any prejudicial effect of this
evidence was mitigated by the court’s cautionary instructions. Id. Accordingly, the court
trial opined that all of the Rule 404(b) evidence was admissible.

At the conclusion of a second jury trial, Cosby was convicted on all three counts of
aggravated indecent assault. Following the denial of a number of post-trial motions, the
trial court deemed Cosby to be a “sexually violent predator’ pursuant to the then-
applicable version of the Sex Offender Registration and Notification Act (“SORNA”), 42
Pa.C.S. 88 9799.10-9799.41. The trial court then sentenced Cosby to three to ten years
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in prison. Cosby was denied bail pending an appeal. He filed post-sentence motions
seeking a new trial and a modification of his sentence, which were denied.

Cosby timely filed a notice of appeal, prompting the trial court to order him to file a
concise statement of errors complained of on appeal pursuant to Pa.R.A.P. 1925(b).
Cosby complied. On May 14, 2019, the trial court responded to Cosby’s concise
statement with its opinion, issued pursuant to Pa.R.A.P. 1925(a).

A unanimous panel of the Superior Court affirmed the judgment of sentence in all
respects. Commonwealth v. Cosby, 224 A.3d 372 (Pa. Super. 2019). The Superior Court
began by assessing Cosby’s challenge to the admissibility of the prior bad acts evidence
under Rule 404(b). The panel observed that a reviewing court must evaluate the
admission of evidence pursuant to the abuse-of-discretion standard. Id. at 397.
Addressing the trial court’s rationale regarding the admissibility of prior bad acts evidence
demonstrating a common plan, scheme, or design, the panel noted that the exception
aims to establish a perpetrator's identity based upon “his or her commission of
extraordinarily similar criminal acts on other occasions. The exception is demanding in
it[s] constraints, requiring nearly unique factual circumstances in the commission of a
crime, so as to effectively eliminate the possibility that it could have been committed by
anyone other than the accused.” Id. at 398 (citing Commonwealth v. Miller, 664 A.2d
1310, 1318 (Pa. 1995)). Although the common plan, scheme, or design rationale typically
is used to establish the identity of a perpetrator of a particular crime, the Superior Court
pointed out that courts previously have also used the exception “to counter [an]
anticipated defense of consent.” Id. (quoting Tyson, 119 A.3d at 361).

In Tyson, Jermeel Omar Tyson brought food to his victim, who was feeling ill.
Tyson, 119 A.3d at 356. While Tyson remained in the residence, the victim fell asleep.

When she awoke some time later, Tyson was having vaginal intercourse with her. She
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told Tyson to stop, and he complied. But, when she fell asleep a second time, he resumed
the uninvited sexual contact. Tyson was arrested and charged with sex-related offenses.
Id.

Before trial, the Commonwealth sought to introduce evidence of a rape for which
Tyson had been convicted in Delaware twelve years earlier. 1d. The Delaware offense
involved a victim of the same race and of a similar age as the victim in Tyson. Id. The
Delaware victim similarly was casually acquainted with Tyson, invited Tyson into her
home, was in a compromised state, and awoke to find Tyson engaged in vaginal
intercourse with her. Id. at 357. The trial court declined to admit the Rule 404(b) evidence
against Tyson. Id. at 356. On interlocutory appeal, the Superior Court reversed the trial
court’s decision, finding that the proffered evidence was admissible. Id. at 363. The court
reasoned that the “relevant details and surrounding circumstances of each incident further
reveal criminal conduct that is sufficiently distinctive to establish [that Tyson] engaged in
a common plan or scheme.” Id. at 360.*% Notably, the Tyson Court found the twelve-year
gap between Tyson’s Delaware conviction and the offense at issue to be “less important”
when compared to the strength of the similarities between the crimes. Id. at 361.

With Tyson in mind, the Superior Court turned its attention to the case sub judice.
Based upon the similarities between Constand’s allegations and those of Cosby’s other

accusers identified by the trial court, the Superior Court agreed that the accounts of the

18 The en banc majority opinion in Tyson was authored by then-President Judge
Gantman and joined by then-Judge Mundy, President Judge Emeritus Ford Elliott, and
Judges Panella, Shogan, and Olson. Then-Judge Donohue dissented, joined by
President Judge Emeritus Bender and Judge Ott, opining that the majority
‘overemphasize[d] the few similarities that exist between Tyson’s prior rape conviction
and the present matter while completely dismissing the several important differences
between the two incidents.” Tyson, 119 A.3d at 363 (Donohue, J., dissenting). The
dissent further disputed the en banc majority’s reliance upon the need for the prior bad
acts evidence “to bolster the credibility of the Commonwealth’s only withess where there
is no indication that the witness is otherwise impeachable.” 1d. at 364.
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five prior bad acts witnesses established a “predictable pattern” that reflected Cosby’s
“‘unique sexual assault playbook.” Cosby, 224 A.3d at 402. Accordingly, the panel
concluded that the witnesses’ testimony was admissible to show Cosby’s common plan,
scheme, or design.

The Superior Court further agreed with the trial court that the prior bad acts
evidence was admissible to demonstrate the absence of mistake on Cosby’s part as to
Constand’s consent. The court concluded that Tyson’s rationale was applicable to the
instant case. The court rejected Cosby’s efforts to distinguish Constand’s allegations
from those dating to the 1980s. Cosby emphasized the fact that the relationship between
Cosby and Constand lasted longer than his relationship with any of the prior bad acts
witnesses, that Constand was a guest at Cosby’s home on multiple occasions, that Cosby
and Constand had exchanged gifts, that Cosby had made prior sexual advances toward
Constand, that the nature of the sexual contact differed among the alleged victims, and
that the alleged prior assaults occurred in hotel rooms or at the home of a third party,
while the incident with Constand occurred in Cosby’s home. Id. at 401-02. The Superior
Court dismissed these apparent dissimilarities as unimportant, opining that “[ijt is
impossible for two incidents of sexual assault involving different victims to be identical in
all respects.” Id. at 402. The court added that it would be “simply unreasonable” to require
two incidents to be absolutely identical in order to be admissible under Rule 404(b), and
concluded that “[i]t is the pattern itself, and not the mere presence of some inconsistencies
between the various assaults, that determines admissibility under these exceptions.” Id.

As to the temporal gap between the prior bad acts and the incident involving
Constand, the Superior Court acknowledged that, even if the evidence were otherwise
admissible under Rule 404(b), it “will be rendered inadmissible if it is too remote.” Id. at

405 (quoting Commonwealth v. Shively, 424 A.2d 1257, 1259 (Pa. 1981)). The panel
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agreed with the trial court’s statement that the significance of the age of a prior bad act is
“‘inversely proportional” to the similarity between the prior bad act and the facts underlying
the charged offense. Id. (quoting Commonwealth v. Aikens, 990 A.2d 1181, 1185 (Pa.
Super. 2010)). Although the panel recognized the significant lag in time between the
events in question, it relied upon the similarities as found by the trial court to conclude
that “the at-issue time gap is relatively inconsequential.” 1d. “Moreover,” the panel opined,
“because [Cosby’s] identity in this case was not in dispute (as he claimed he only engaged
in consensual sexual contact with [Constand]), there was no risk of misidentification”
through the admission of the prior bad acts evidence, “despite the gap in time.” Id.

Additionally, the Superior Court rejected Cosby’s contention that the trial court had
failed to weigh adequately the prejudicial impact of the prior bad acts evidence. The panel
highlighted the fact that the trial court provided the jury with cautionary instructions on the
use of the evidence, as well as that court’s decision to limit the number of prior bad acts
witnesses to five. These steps, in the Superior Court’s view, were sufficient to mitigate
the prejudicial impact of the evidence. Id.

The Superior Court dealt separately with Cosby’s Rule 404(b) challenge to the use
of his deposition testimony regarding his provision of Quaaludes to women in the past.
The court rejected Cosby’s “attempts to draw a hard distinction between Quaaludes and
Benadryl,” and noted that “the jury was free to disbelieve [Cosby’s] assertion that he only
provided [Constand] with Benadryl.” Id. at 420. The court credited the Commonwealth’s
argument that Cosby’s familiarity with Quaaludes was suggestive of his mens rea,
inasmuch as it was “highly probative of ‘the circumstances known to him for purposes of
determining whether he acted with the requisite mens rea for the offense of aggravated
indecent assault—recklessness.” Id. (quoting Pa.R.E. 404(b)(2)). Moreover, Cosby’s

“knowledge of the use of central nervous system depressants, coupled with his likely past
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use of the same with the [prior bad acts] witnesses, were essential to resolving the
otherwise he-said-she-said nature of [Constand’s] allegations.” Id. The Superior Court
added that the trial court did not err in determining that the probative value of this evidence
outweighed its potential for unfair prejudice, inasmuch as, “in a vacuum, Cosby’s use and
distribution of a then-legal ‘party drug’ nearly half a century ago did not appear highly
prejudicial,” and “only becomes significantly prejudicial, and fairly so, when, in the context
of other evidence, it establishes Cosby’s knowledge of and familiarity with central nervous
system depressants for purposes of demonstrating that he was at least reckless” in giving
Constand such a drug before having sexual contact with her. Id. at 420-21 (emphasis in
original) (cleaned up). The court added that any potential for unfair prejudice was
mitigated substantially by the court’s cautionary instructions, and that, accordingly, there
was no error in the admission of this evidence. Id. at 421.

Turning to Cosby’s claims relating to the enforceability of the non-prosecution or
immunity decision rendered by then-District Attorney Castor, the Superior Court viewed
this as a challenge to the denial of a motion to quash a criminal complaint, which would
be evaluated under an abuse-of-discretion standard. Id. at 410. Like the trial court, the
panel found no “authority suggesting that a district attorney ‘may unilaterally confer
transactional immunity through a declaration as the sovereign.” Id. at 411 (quoting
T.C.O. at 62). Therefore, the court opined, “it is clear on the face of the record that the
trial court did not abuse its discretion in determining that there was no enforceable non-
prosecution agreement in this case.” Id. The court added: “Even assuming Mr. Castor
promised not to prosecute [Cosby], only a court order can convey such immunity. Such
promises exist only as exercises of prosecutorial discretion, and may be revoked at any
time.” Id. The court discussed the immunity statute and observed that it provides that “a

district attorney may request an immunity order from any judge of a designated
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court....” Id. (quoting 42 Pa.C.S. § 5947(b)). Because no such order existed here, the
Superior Court concluded that it could “ascertain no abuse of discretion in the trial court’s
determination that [Cosby] was not immune from prosecution, because Mr. Castor failed
to seek or obtain an immunity order pursuant to Section 5947.” Id. at 412. “Only a court
order conveying such immunity is legally binding in this Commonwealth.” Id.

The Superior Court further rejected Cosby’s invocation of promissory estoppel
asserting reliance upon D.A. Castor’s assurances, as demonstrated by Cosby’s
cooperation with Constand’s civil suit and his decision not to invoke the Fifth Amendment
during his deposition testimony. The panel opined that Cosby failed to cite sufficient
authority to establish that a prosecution may be barred under a promissory estoppel
theory. The panel further agreed with the trial court that, in any event, “it was not
reasonable for [Cosby] to rely on Mr. Castor’s promise, even if the trial court had found
credible the testimony provided by Mr. Castor and [Cosby’s] civil attorney,” Attorney
Schmitt. 1d. The panel stated: “We cannot deem reasonable [Cosby’s] reliance on such
a promise when he was represented by counsel, especially when immunity can only be
granted by a court order, and where no court order granting him immunity existed.” Id. at
413.

The Superior Court further opined that there was “virtually no evidence in the
record that [Cosby] actually declined to assert his Fifth Amendment rights at the civil
deposition based on Mr. Castor’s purported promise not to prosecute.” 1d. Although the
court noted that Attorney Schmitt was the only withess who could testify that Cosby
indeed relied upon Castor’s purported promise during his deposition (Attorney Schmitt
did so testify), it emphasized the Commonwealth’s argument that Attorney Schmitt
allowed Cosby to give a statement to the police during the initial investigation, that Cosby

did not incriminate himself at that point, that Attorney Schmitt further negotiated with the
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National Enquirer on the details of its published interview with Cosby, and that Attorney
Schmitt negotiated a term of the settlement agreement with Constand that required her
assurance that she would not cooperate with any future criminal investigation. Thus, the
Commonwealth argued, and the Superior Court agreed, that “[ijt was not necessary for
the trial court to specifically state that it rejected . . . Schmitt’s testimony, as it is patently
obvious that his testimony belies his claim that there was some ‘promise’ from [Mr.] Castor
not to prosecute.” Id. (quoting Commonwealth’s Superior Court Brief at 136-37). The
Superior Court agreed that “the evidence was entirely inconsistent with [Cosby’s] alleged
reliance on Mr. Castor’s promise in choosing not to assert his Fifth Amendment privilege
in the civil suit.” 1d. at 413-14.

For the same reasons, the Superior Court rejected Cosby’s claim that the trial court
erred in failing to suppress his deposition testimony due to the immunity that he
purportedly should have enjoyed. The court opined that Cosby’s suppression argument
was “contingent upon his claim that Mr. Castor unilaterally immunized [Cosby] from
criminal prosecution, which we have already rejected.” Id. at 414. The panel
distinguished all of the precedents upon which Cosby relied, including this Court’s
decision in Commonwealth v. Stipetich, 652 A.2d 1294 (Pa. 1995).

In Stipetich, Pittsburgh police personnel had promised George and Heidi Stipetich
that, if they answered questions about the source of the drugs found in their home, no
charges would be filed against them. After the Stipetiches fulfilled their part of the
agreement, prosecutors charged them anyway. Id. at 1294-95. The trial court granted
the Stipetiches’ motion to dismiss the charges on the basis of the police promise. Id. at
1295. This Court ultimately held that the Pittsburgh police department had no authority
to bind the Allegheny County District Attorney’s Office to a non-prosecution agreement.

Id. However, this Court opined:
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The decisions below, barring prosecution of the Stipetiches, embodied
concern that allowing charges to be brought after George Stipetich had
performed his part of the agreement by answering questions about sources
of the contraband discovered in his residence would be fundamentally unfair
because in answering the questions he may have disclosed information that
could be used against him. The proper response to this concern is not to
bar prosecution; rather, it is to suppress, at the appropriate juncture, any
detrimental evidence procured through the inaccurate representation that
he would not be prosecuted.

Id. at 1296. Although the Superior Court dismissed this passage from Stipetich as dicta,
it found the situation distinguishable in any event inasmuch as former D.A. Castor testified
that there was no “agreement” or “quid pro quo” with Cosby, and, therefore, any reliance
that Cosby placed upon the district attorney’s promise was unreasonable. Cosby, 224
A.3d at 416-17.

The Superior Court concluded that it was bound by the trial court’s factual findings
and by its credibility determinations. The trial court had “determined that Mr. Castor’s
testimony and, by implication, Attorney Schmitt’s testimony (which was premised upon
information he indirectly received from Mr. Castor) were not credible.” 1d. at 417. The
panel added that the trial court had “found that the weight of the evidence supported its
finding that no agreement or grant of immunity was made, and that [Cosby] did not
reasonably rely on any overtures by Mr. Castor to that effect when he sat for his civil
deposition.” Id. Thu